
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE PRISONER OF WAR » 

There is probably no branch of the laws of war which stands in greater 
need of explanatory comment than do the chapters relating to prisoners 
of war. The generation preceding the great peace conferences at The 
Hague was marked by a number of important wars of which continental 
Europe was the theater; during these conflicts the number of persons 
reduced, to captivity surpassed all experience, as did the number of 
problems which arose in connection with their safe-keeping and repa- 
triation; but during the entire period the regulations governing their 
administration and detention remained substantially unchanged. It 
is true that several European states caused their regulations in that 
regard to be revised, but as those regulations were strictly internal in 
character and had no external operation, save in the territory of the 
enemy which they held in military occupation, the condition of prisoners 
of war remained substantially unchanged. Indeed, until the condition 
of this unfortunate class was made the subject of conventional regula- 
tion at The Hague, but few important ameliorations had been brought 
about in their status since the activity of the Emperor Napoleon was 
brought to a close at the battle of Waterloo. 

In the preparation of his interesting treatise M. du Payrat speaks 
from two distinct and widely separated points of view — the lawyer and 
the soldier: — from both of these the subject has been studied in all of 
its aspects and relations. Approaching his task in a broadly humani- 
tarian spirit, he has endeavored to make clear to his readers the onerous 
and humiliating situation of the prisoner of war in all ages and in many 
civilizations; but it has equally been his purpose to place before the 
student the rules of international law which now regulate their capture 
and custody, together with their final release and repatriation. 

As a result of the attention that has been given to the treatment of 

1 The Prisoner of War in Continental War, Armand du Payrat, Docteur en Droit, 
Ancien Officier de Cavalerie. Paris: Arthur Rousseau, 1910. pp. 453. 
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prisoners of war in relatively recent years, their deplorable situation is 
now better understood than was formerly the case, and, thanks to the 
work of the two peace conferences at The Hague, that situation has 
been made the subject of conventional regulation; the purpose of the 
new rules being to secure greater humanity and liberality in their treat- 
ment and to obtain international consent for the beneficent operation 
of the rules so conceived and sanctioned. In addition to this, many of 
the states that were parties to the Hague Conventions have caused in- 
structions to be prepared, in furtherance of the treaties, for the guidance 
of the officers and men composing their military establishments; these 
have also been supplemented by the organization of relief societies hav- 
ing for their purpose to alleviate the hardships and provide for the 
immediate necessities of prisoners of war, without regard to nationality, 
who have been deprived of their liberty as the result of military opera- 
tions in which they have been not only unfortunate but unsuccessful. 

The portions of the work in which the history of prisoners of war is 
discussed are unusually interesting. In ancient times the question of 
the disposition of captives in war was an extremely simple one — as no 
prisoners were taken; the purpose of war was to annihilate the armies 
of the enemy and thus weaken the state which they were appointed to 
defend. Not only were captives put to death, but the soldiers were 
encouraged to kill women and children, and even old men, upon the 
theory that, by such wholesale destruction, the military strength of the 
enemy would be so largely reduced as to become negligible in future 
operations. The ancient practice is but too fully illustrated by examples. 
Hermocrates, the Syracusan general, who had ordered his troops to 
treat the defeated Athenians with moderation, was sent into exile. The 
Romans can hardly be said to have stood in need of incitement to battle 
or destruction, but Germanicus, in his operations against the Germans 
under Arminius is said to have urged his legionaries to be implacable 
in slaughter for "we shall have no peace save by the complete destruc- 
tion of the nation." Tacitus goes on to say that the Roman soldiers 
"bathed themselves in the blood of their enemies until nightfall." In 
the operations against Jerusalem, carried on by Vespasian and his suc- 
cessor, Titus, in the first century of our era, the efforts put forth with a 
view to the annihilation of the defenders of the city failed, according to 
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Tacitus, "because there were not places enough for crosses nor crosses 
enough for the victims of the massacre." 

The Romans were the first to perceive the economic value of captives 
taken in war by reducing them to slavery, and shortly extended the 
traffic by organized raids into territory which had not yet fallen under 
the Roman dominion, for the purpose of adding captives of both sexes 
and all ages to the slave population of the city. The captives were 
publicly sold and a portion of the proceeds distributed, as booty, to in- 
dividual captors, the balance being deposited to the credit of the state, 
or taken possession of by the general in command of the capturing forces. 
Caesar placed in the general treasury the money received from the sale 
of 53,000 Belgse who were reduced to slavery during his second cam- 
paign in Gaul. Not only was the institution of slavery recognized and 
practiced in Rome, but it was assigned a definite legal status. "Slaves 
are so called," according to the Institutes of Justinian, "because the 
generals have the habit of selling their prisoners and thus preserving 
their lives, instead of causing them to be put to death." Although the 
Romans were entirely mercenary in sparing the lives of their prisoners 
of war, there can be no doubt that the effects of the newer practice 
were to mitigate to some extent the unfortunate situation of the cap- 
tive, if, indeed, a life of slavery under the severe and pitiless control of 
Roman slave-owners could have been regarded as preferable to death. 

The adoption of the less severe practice, however, was not due to con- 
siderations of either humanity or mercy, and the Roman customs of 
war continued to be characterized by great cruelty and barbarity during 
the entire corporate existence of the empire. For the captive in war, 
death continued to be the rule, and life, with perpetual servitude, the 
occasional exception. It must be conceded, however, that, when the 
status of slavery received legal recognition, Roman citizens who were 
so unfortunate as to become prisoners of war were included in the opera- 
tion of the laws and, while so situated, were treated with the same rigor 
as alien enemies. The Roman prisoner became the slave of his captor 
and, during his captivity, ceased to enjoy the rights of a Roman citizen, 
or to continue in the exercise of his functions as the head of the family. 
He recovered his civil and family rights when his captivity terminated, 
by ransom, recapture or repurchase, in the operation of the fiction of 
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postliminy, which has been revived, in modern times, to enable prize 
courts to determine questions of recapture and salvage in maritime war. 

The softening and humanizing effects of the general spread of Chris- 
tianity throughout the empire only resulted in the introduction of the 
practice of ransom, in the operation of which a prisoner of war was re- 
leased from captivity by the payment of a stipulated sum of money, 
or by the surrender of specific property to his individual captor. As the 
immunity so acquired was strictly individual in character and availed 
nothing as against another enemy of the same nationality, its progress 
was extremely slow, although strongly supported by the Church and 
its powerful representatives. The efficacy of the practice, as a method 
of terminating the status of captivity in a particular case, depended 
upon whether the payment of the ransom was recognized by the captor's 
state in the form of a willingness to guarantee the performance of the 
ransom contract. As will presently appear, the practice survived until 
the end of the eighteenth century, and is still mentioned in the text books 
as of possible application to merchant ships which have been captured 
by the enemy in time of war. 

During the early part of the Middle Ages prisoners continued to be 
put to death, with an alternative of reduction to slavery, mitigated at 
times by the payment of ransom. The efforts of the Church to mitigate 
the hardships of prisoners, especially such as were subjects of states that 
acknowledged the supremacy of the Holy See, continued to be put forth 
and, after the establishment of the institution of chivalry, were strongly 
supported by the individual knights and by their organized comman- 
deries. The results were seen in the increased importance attached to 
good faith in ransom undertakings and in the growing disposition to 
accord humane treatment to captives who, deprived of their weapons 
of war, were without power to protect themselves. 

But substantial improvements in the treatment 01 prisoners of war 
were impossible at this period for reasons that will be readily apparent. 
It is of the first importance that the castles or other places chosen for 
their confinement should be dry, well ventilated and sheltered from 
the weather. No such places existed. It was equally essential that the 
prisoners should be provided with wholesome and sufficient food. Such 
food could not then be obtained, in any quantity, in the markets of 
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central Europe. Prisoners as a class were especially liable to camp 
diseases, and to the epidemics that scourged Europe during and well 
beyond the Middle Ages; but surgeons, as well as medicines and hos- 
pital stores, simply did not exist. The most beneficently disposed cap- 
tor was therefore able to do but little for the comfort of the individuals 
of the enemy whom the fortunes of war had thrown into his power; 
their lives were spared, if ransom was possible; failing that they were 
put to death or reduced to slavery. These conditions were inevitable 
if we consider the character of medieval warfare. The wandering armed 
bands of the period were unworthy of the name of disciplined troops, 
and the rudely organized governments that assumed to maintain them 
were as little entitled to the designation of civilized states. The feudal 
levies were without coherence and seriously deficient in organization and 
discipline; they lived on the country in which they fought, or through 
which they passed to more distant fields of military endeavor, and 
spared neither neutral nor enemy in their exactions in the way of food, 
forage and shelter. Their dietary was meagre in the extreme: they 
lived from hand to mouth, and maintained no magazines or stores of 
food for use in future operations. For that reason there were no sup- 
plies available for issue to prisoners, especially when considerable num- 
bers of captives had been taken in battle, and it is not surprising that 
those prisoners who could not possibly be supported should have been 
put to the sword — a cruel resource, but one not to be wondered at in 
view of the rude character of the times. The situation of prisoners of 
war continued without substantial change in continental Europe until 
the outbreak of the Thirty Years' War. No causes were as yet at work 
which were calculated to improve social conditions in continental Eu- 
rope. More than a century and a half were to pass between the Treaty 
of Westphalia and the philanthropic labors of John Howard in behalf 
of prisoners, and two centuries were to elapse before the act of eman- 
cipation, enacted in response to an aroused public sentiment, was to 
mark the first step in the great movement which was to result in the 
liberation of slaves in the states constituting the civilized world. 

It is interesting to note the views in respect to the treatment of pris- 
oners of war which were held by two text-writers of acknowledged 
eminence. Grotius wrote at the end of the first quarter of the seven- 
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teenth century, when the results of the Thirty Years' War, then in prog- 
ress, were beginning to be perceived by students of international law; 
Vattel's great work appeared a century and a quarter later, when the 
states of Europe had finally adjusted themselves to the consequences 
of the Treaty of Westphalia. Grotius held that prisoners of war became 
slaves under the law of nations: "But by the law of nations, which I 
am now treating of, slavery is of a more large extent, both as to persons 
and effects. For if we consider the persons, not only they who surrender 
themselves, or submit by promise to slavery, are reputed slaves; but 
all persons whatsoever taken in a solemn war, as soon as they shall be 
brought into a place whereof the enemy is master. * * * Neither is 
any previous crime required, for here every one's condition is alike, even 
of those who have unhappily been found among the enemies upon the 
sudden breaking out of the war." 2 He also contended that the property 
and goods of the prisoner passed to the captor. He concedes a certain 
"attenuation" in the operation of the rule by which Christian captives 
are only held in bondage until their ransom has been paid. 3 It will thus 
be seen that the rules stated by Grotius were but slightly more humane 
than those which had prevailed in Europe during the period of the 
Dark Ages. 

Vattel, writing after more than a century of enlightenment had 
elapsed since the appearance of the work of his great predecessor, 
strongly disapproves, in principle, of the reduction of prisoners of war 
to slavery, but does not see his way clear to say that the practice is in 
opposition to the generally accepted rules of international law. On 
this point he says: "Is it lawful to condemn prisoners of war to slavery? 
Yes, in cases which give a right to kill them — when they have ren- 
dered themselves personally guilty of some crime deserving of death. 
The ancients used to sell their prisoners of war for slaves. They indeed 
thought they had a right to put them to death. In every circumstance 
when I cannot innocently take away my prisoner's life, I have no right 
to make him a slave. If I spare his life and condemn him to a state so 
contrary to the nature of man, I still continue with him in the state of 
war. He lies under no obligation to me, for what is life without free- 

2 Grotius, Book III, ch. VII, p. 602. 

3 Ibid., p. 608. 
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dom? If any one counts life a favor when the grant of it is attended 
with chains — be it so; let him accept kindness, submit to the destiny 
that awaits him, and fulfil the duties annexed to it. But he must apply 
to some other writer to teach him those duties: there have been authors 
enough who have amply treated of them; I shall dwell no longer on the 
subject; and, indeed, that disgrace to humanity is happily banished 
from Europe." 4 Elsewhere he says, in speaking of the treatment ac- 
corded to prisoners of war in Europe: "A man of exalted soul no longer 
feels any emotions but those of compassion towards a conquered enemy 
who has submitted to his arms. Let us in this particular bestow on the 
European nations the praise to which they are justly entitled. Pris- 
oners of war are seldom ill treated among them. We extol the English 
and French, we feel our bosoms glow with love for them, when we hear 
the accounts of the treatment which prisoners of war, on both sides, 
have experienced from those generous nations. And what is more, by 
a custom which equally displays the honor and humanity of the Euro- 
peans, an officer, taken prisoner of war, is released on his parole and 
enjoys the comfort of passing the time of his captivity in his own 
country, in the midst of his family; and the party who have re- 
leased him, rest as perfectly sure of him, as if they had him confined 
in irons." 5 

One may be sure that the great writer's bosom would have "glowed" 
had he visited the hulks in which the American prisoners were confined 
during the War of the Revolution, or the places in which galley slaves 
toiled at the oar on the shores of the Mediterranean. Indeed, the con- 
dition of prisoners of war improved but slowly, from year to year, and 
had changed but little for the better at so late a date as the Treaty of 
Westphalia. Prisoners were no longer reduced to slavery, but ransom 
continued to exist, and the provision made for their shelter and support 
was notoriously inadequate. Chivalry had passed away, but the in- 
fluence of the Church continued to be put forth in behalf of captives, 
especially those who were held by infidels. As a consequence of its 
efforts slavery had practically ceased to exist, and considerable modifi- 
cations had been introduced into the practice of ransom. Beyond that, 

4 Vattel, Liv. Ill, ch. VIII, § 152. 
6 Ibid., § 150. 
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save to counsel greater humanity, it was impossible even for the Church 
to go. 

It remained for Montesquieu and Jean Jacques Rousseau to formulate 
the principle which lies at the foundation of the modern treatment of 
prisoners of war; that the captive is the prisoner of the state — not 
of the individual captor. Montesquieu says: "The only right that 
war gives over a captive is to secure his safe-keeping and prevent him 
from doing harm." 6 Rousseau, in his Control Social — a work which 
exercised a profound influence over the minds of men in the last half of 
the eighteenth century, takes the ground that "war is a relation — not 
between man and man, but between state and state, in which individual 
combatants are only casually and accidentally enemies; not as men, 
or as citizens, but as soldiers. The end and aim of war is the destruc- 
tion of the enemy's state, in which one has the right to kill the de- 
fenders of the state, whom he encounters with arms in their hands; 
but, as soon as they lay down their arms and surrender, they cease to 
be enemies; they become men, and one has no longer the right to take 
their lives. The deprivation of their liberty is the only measure that 
may be resorted to, and this solely with a view to prevent them from 
becoming a new danger. When war ceases to exist between the belliger- 
ent states, there is no longer any reason for holding prisoners in cap- 
tivity; when their functions as soldiers have terminated, that is when 
the war is finished." 

The liberal and humane views expressed by Rousseau as to the true 
status of prisoners of war under the law of nations slowly passed into 
the practice of warfare in modern Europe; but it remained for Prussia 
and the United States, two new members of the family of nations, to 
give conventional form to the first humane requirements in respect to 
the treatment of this helpless and unfortunate class: these will be found 
in Article XXIV of the treaty of September 10, 1785, with Prussia, 7 
which was renewed, without limit as to its duration, in the subsequent 
treaty of July 11, 1799 between the same Powers. It is interesting to 
note that this instrument antedates, by almost exactly a century, the 

6 Montesquieu, Esprit des his, liv. XV, ch. II. 

7 Malloy's Treaties, Conventions, International Acts, Protocols and Agreements be- 
tween the United States and other Powers, 1776-1909, Vol. 2, p. 1484. 
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adoption of the Hague Convention of 1899. The treaty of 1785 provides 
as follows: 

And to prevent the destruction of prisoners of war, by sending them 
into distant and inclement countries, or by crowding them into close 
and noxious places, the two contracting parties solemnly pledge them- 
selves to each other and to the world that they will not adopt any such 
practice; that neither will send the prisoners whom they may take 
from the other into the East Indies, or any other parts of Asia or Africa, 
but that they shall be placed in some part of their dominions in Europe 
or America, in wholesome situations; that they shall not be confined in 
dungeons, prison-ships, nor prisons, nor be put into irons, nor bound, nor 
otherwise restrained in the use of their limbs; that the officers shall 
be enlarged on their paroles within convenient districts, and have com- 
fortable quarters, and the common men be disposed in cantonments 
open and extensive enough for air and exercise, and lodged in barracks 
as roomy and good as are provided by the party in whose power they 
are for their own troops; that the officers shall also be daily furnished 
by the party in whose power they are with as many rations, and of the 
same articles and quality as are allowed by them, either in kind or by 
commutation, to officers of equal rank in their own army; and all others 
shall be daily furnished by them with such ration as they allow to a 
common soldier in their own service; the value whereof shall be paid 
by the other party on a mutual adjustment of accounts for the sub- 
sistence of prisoners at the close of the war; and the said accounts shall 
not be mingled with, or set off against any others, nor the balances due 
on them be withheld as a satisfaction or reprisal for any other aiticle 
or for any other cause, real or pretended, whatever; that each party 
shall be allowed to keep a commissary of prisoners of their own appoint- 
ment, with every separate cantonment of prisoners in possession of 
the other, which commissary shall see the prisoners as often as he pleases, 
shall be allowed to receive and distribute whatever comforts may be 
sent to them by their friends, and shall be free to make his reports in 
open letters to those who employ him; but if any officer shall break 
his parole, or any other prisoner shall escape from the limits of his can- 
tonment, after they shall have been designated to him, such individual 
officer or other prisoner shall forfeit so much of the benefit of this ar- 
ticle as provides for his enlargement on parole or cantonment. And 
it is declared, that neither the pretence that war dissolves all treaties, 
nor any other whatever, shall be considered as annulling or suspending 
this and the next preceding article; but, on the contrary, that the state 
of war is precisely that for which they are provided, and during which 
they are to be as sacredly observed as the most acknowledged articles 
in the law of nature or nations. 

This treaty seems to have been drawn at The Hague. Prussia was 
represented by Baron de Thulemeier, its envoy to the United Nether- 
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lands. The negotiators in behalf of the United States were John Adams, 
Thomas Jefferson, and Benjamin Franklin. It is sufficient to say of 
the article already cited that, after a century of conventional endeavor, 
it still marks the highest point yet reached by the positive or conven- 
tional law of nations in respect to the treatment of prisoners of war. 
The Hague Conventions of 1899 and 1907, humane and liberal as they 
are, are still wanting in completeness when compared with the century 
old standards which are contained in the treaty of September 10, 1785 — 
an undertaking concluded nearly four years before the adoption of the 
Federal Constitution. 

During the first half of the nineteenth century occasional attempts 
were made by a number of European states to provide for the care and 
safe-keeping of prisoners of war by executive regulations. These were 
satisfactory but to some extent incomplete and, as a consequence, most 
of them were extensively revised during the last quarter of the nine- 
teenth century. In this work the United States has taken an honorable 
place. In the Rules for the Government of Armies in the Field, which 
were prepared by Dr. Francis Lieber in 1863 at the request of President 
Lincoln, we have the first substantial body of regulations covering the 
treatment of prisoners of war. In Dr. Lieber's famous work the term 
"prisoner of war" is defined; the persons or classes of persons who may 
be made prisoners are described; rules for their treatment are provided 
and their status is clearly stated. In this connection he says: 

A prisoner of war, being a public enemy, is the prisoner of the govern- 
ment and not of the captor. No ransom can be paid by a prisoner of 
war to his individual captor or to any officer in command. The govern- 
ment alone releases captives, according to rules prescribed by itself. 
Prisoners of war are subject to confinement or imprisonment, such as 
may be deemed necessary on account of safety, but they are to be sub- 
jected to no other intentional suffering or indignity. The confinement 
and mode of treating a prisoner may be varied during his captivity ac- 
cording to the demands of safety. 

The efforts of Dr. Lieber were so far in advance of the times that the 
conferences at The Hague, held over a generation later, could only 
approve and adopt his work, without adding materially to its humane 
requirements. 

In the development of his subject M. du Payrat first endeavors to 
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explain who may be made prisoners of war. The generally accepted 
definitions are by no means satisfactory, being deficient, as a rule, in 
their descriptions of the several classes of persons who may lawfully be 
reduced to captivity; for the right is not restricted to combatants, so 
called, who are taken in arms, but includes members of the staff and 
intendance, and of the auxiliary services who habitually accompany 
armies in the field. The liability to capture also extends to the sovereign, 
or chief executive, to members of the royal family, ministers of state 
and the higher grades of employment in the administrative branches of 
the government; this upon the ground that their services, though strictly 
not those rendered by combatants, are of the highest value to the bellig- 
erent government, which would be correspondingly embarrassed and 
inconvenienced by their capture. 

Where an individual is made a prisoner of war, either by capture or 
surrender, he becomes vested with certain rights the extent and charac- 
ter of which will presently be explained; but these come into operation 
only in the case of one whose status, at the time of capture, is such as 
to entitle him to the privileges and immunities of a prisoner of war. 
This is important because there are many persons who may be deprived 
of their liberty in time of war who are not entitled to consideration as 
prisoners of war. The spy, for example, even though a combatant, as 
in the case of Major Andre, is not entitled to the privileges of a prisoner, 
nor is one who refuses to give quarter, or one who has committed a 
crime against the army or government of his captor. One who assists 
the enemy by acting as a guide, to the detriment of his own country 
and its army, is not entitled to consideration, and the same is the case 
with the bearer of despatches who resorts to fraud or deceit in order to 
execute his mission. The bearer of a flag of truce who takes advantage 
of his privilege to gain surreptitious information as to the operations or 
intentions of the enemy is assimilated to a spy and denied the treat- 
ment habitually accorded to prisoners of war. 

Great sympathy was felt toward Major Andre' by American officers, 
some of them high in the counsels of General Washington, but no ex- 
ception was made to the application of the penalty. A case in some 
respects similar arose during the operations in Manchuria in 1904. 
Several Japanese staff officers penetrated the Russian lines, in disguise, 



532 THE AMEBICAN JOUBNAL OF INTERNATIONAL LAW 

for the purpose of obtaining information; they were captured by Cos- 
sacks but, upon being interrogated, remained silent and made no at- 
tempt to exculpate themselves or to explain their situation. Some 
generous Russian officers, impressed by the courage and patriotic de- 
votion of one of these officers, desired to save his life. If the prisoner 
had said that, on quitting the Japanese lines, he had worn his proper 
uniform, or that the boxes containing it had gone astray, his execution 
might have been avoided; but the unfortunate Samurai did not wish to 
accept life as a charitable gift and replied, "I am a spy, get through 
with it quickly." It is thus seen that "international law makes no dis- 
tinction between the spy who is actuated by patriotic motives and one 
who acts from a desire for gain; both are equally dangerous. We may 
respect the one and despise the other, but we shoot both." 8 

To the classes already named must be added simple deserters, or 
refugees, who desire to escape further military service, and deserters to 
the enemy, whose intention is to repudiate their former allegiance and 
take service with the opposing belligerent. The former are cowards 
and the latter are traitors, but both are on precisely the same footing 
when they present themselves at the outposts of the enemy, who is 
under no obligation to receive them. In point of fact, however, they 
are generally received and, in a majority of cases, are placed upon the 
footing of prisoners of war; the theory being that defections from the 
enemy may be encouraged, as they tend to deplete his strength and 
impair the morale of his combatant forces. 

There are certain limits of time and place which surround and regulate 
the capture of prisoners of war. In point of time, captures can only 
be made after the status of belligerency has been determined, either 
by a formal declaration of war or by an unequivocal act of hostility 
committed by one state to the detriment of the other. Before the date 
so established a state of war does not exist and no acts of war can law- 
fully be done. In respect to place, captures can only be made lawfully 
in the territory of the captor or that of the enemy — never in the terri- 
tory of a neutral. The operations in Manchuria are an apparent ex- 
ception to this rule, but Corea was in the protection of Japan and Man- 
churia was in the actual occupation and administration of Russia, and 
8 Commandant Guelle, Lois de la Guerre, Vol. 1, p. 126. 
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each Power regarded its resort to hostilities as an act of legitimate self- 
defense. If the Imperial Government of China objected to the occupa- 
tion of its territory, it was either unable or unwilling to cause its terri- 
torial sovereignty to be respected. Captures may also be made on the 
high seas or in the waters of either belligerent, but not in the territorial 
waters of a neutral. 

One becomes a prisoner, if a member of an organized body, when the 
capitulations or agreement to surrender have been entered into. If 
captured as an individual, he passes to the status of a prisoner of war 
when his resistance ceases and he does some unequivocal act indicative 
of his desire to surrender. After such an act has been performed he 
can no longer engage in acts of hostility, or does so at his peril. He also 
becomes the prisoner of the enemy state and not of his individual cap- 
tor, who has no further control over him save to place him in proper 
custody, and who becomes charged with his protection at the instant 
of capture. 

There is no general agreement as to what act or gesture on the part 
of a prisoner shall be held to indicate his desire to surrender. Throw- 
ing down his arms or raising his hands to show that he is without arms 
have long been regarded as evidences of submission, but they are not 
universally recognized. When the wide differences of language and 
national or racial customs are considered, it is not surprising that no 
agreement in this regard has yet been reached. During the Russo- 
Japanese War a number of Russians sought shelter in a native hut in 
the town of Te-lis-se in Manchuria. The thatched roof of the hut caught 
fire and its occupants, desiring to surrender, thrust a white cloth through 
the door to make known their intention to the enemy. The Japanese 
regarding it as evidence of a desire to surrender, beckoned the Russians 
to come forth. Unfortunately the Japanese gesture of approach is 
precisely the same as that which among Russians signifies to withdraw, 
or go away. Upon this the Russians hesitated to come forth, whereupon 
the Japanese, seeing that their gestures had been misunderstood, made 
their meaning clear by drawing out each Russian by the hand and plac- 
ing them in proper custody. While the Russian and Japanese armies 
confronted each other on the Scha-ho, a Russian deserter approached a 
Japanese sentinel, embraced him and kissed him on the cheek. The 
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Japanese, unaware of the fact that such a gesture is an evidence of 
sympathy or affection among European peoples, drove him away with 
his bayonet. The Russian fled, but returned a few moments later and 
grasped the sentinel effusively by the hand. The Japanese soldier then 
understood that his enemy wished to surrender and conducted him to 
headquarters. 

If a right to make prisoners in time of war vests in a belligerent, does 
a corresponding right exist to refuse to make captives of individuals 
who have ceased their resistance and have indicated their desire to sur- 
render? In other words, can a belligerent refuse quarter to persons in 
the service of the enemy. The question is an old one but will not detain 
us long. The word "quarter" originated in a practice, at least as old 
as the Middle Ages, by which a defeated enemy asked sanctuary in the 
castle or "quarter" of his opponent, and the granting of the request 
involved the detention of the prisoner in the stronghold of his captor. 
It is now generally conceded by text-writers of authority that a belliger- 
ent is no longer permitted to refuse quarter to his enemy; that is, to de- 
clare in advance that he will make no prisoners; but this statement is 
qualified by so many exceptions, some of them necessary, as to leave 
the reader in doubt as to the extent of its operation. It may safely be 
said, however, that in the actual operations of war the acceptance of 
an individual surrender is the general rule. Some individuals of semi- 
civilized races cannot always be prevented from attempting the lives of 
their captors after their resistance has been apparently overcome; others 
resort to ruses, such as shamming death, in order to continue a hopeless 
contest. Such instances occurred in the Omdurman campaign of Gen- 
eral Kitchener. In cases of this sort, prisoners are frequently not taken — 
not from any want of humanity on the part of the captor, but because 
they refuse to surrender. The belligerent has the indubitable right to 
inflict upon his enemy so much injury, and no more, as will place him 
hors du combat; it has been seen that there are circumstances in which 
that end can only be attained by putting him to death; a course justi- 
fied by the rules of war, which make it the first duty of a belligerent 
to secure his own troops from treacherous attacks. 

It is proper to say a word at this point as to the relation of the prisoner 
of war to his own government. As a result of his capture he has ceased 
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to be a combatant and is no longer useful to that government in its 
military operations. If his capture was not the result of his cowardice 
or negligence, the fault is certainly not his. The case is otherwise, 
however, where he has repudiated his military obligations, or has failed 
in his duty to his country, or to the flag under which he serves. Much 
has been said on this subject, which is discussed at some length in the 
military regulations of the states of continental Europe. As to these, 
it is sufficient to say that they establish a standard of conduct for sol- 
diers which is difficult, if not impossible, of attainment, and that the 
result of their enforcement would be to swell the death rolls without 
contributing to the success or efficiency of their military operations. 

Although every consideration of honor and duty demand that the 
soldier should never acknowledge himself conquered, and that he should 
die rather than surrender, those charged with the preparation of mili- 
tary regulations have never been able to state the rule in such extreme 
terms, nor is such a rule followed in modern warfare. It is perhaps 
enough to say on this point that the presumption is against the indi- 
vidual who surrenders, and it is upon him to show that, before yielding, 
he had exhausted all the means of defense at his disposal, and had done 
all that honor and duty required to prevent his falling into the hands 
of the enemy. Such would be the case, for example, with a soldier who 
receives a disabling wound, or falls into an ambuscade, or is struck down 
by stealth while on outpost duty. It need hardly be said that, when 
troops are surrendered by their proper commander, the responsibility 
for the disaster is with him; and it is for him to show that his surrender 
was commanded by imperative military necessity, or was compelled 
by the troops under his command, in which case a severe punishment is 
imposed upon the offenders, who are guilty of an act of mutiny — one 
of the most serious offenses known to military law, which is everywhere 
punished with death. 

As an immediate result of his capture, a prisoner surrenders his arms, 
horses and any public property or papers which are in his possession, 
and the same is true of any public funds that may be found upon his 
person at the instant of his capture. His sword he is usually permitted 
to retain and, if he is deprived of it temporarily, it is deposited, subject 
to his order, at the camp of detention. All other private property, 
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including money, clothing, personal belongings, and the like, is not dis- 
turbed, and, if need be, is protected by his captor. Any attempt to 
deprive a prisoner of articles of private property would constitute a 
serious violation of the requirements of the Hague Conventions and 
would incur the just condemnation of the civilized world. Robbery 
and pillage are forbidden, as are brutality and the imposition of phys- 
ical torture or bodily suffering of any kind. A prisoner is entitled to 
and must receive humane and considerate treatment at the hands of 
his captor. The individual by whom the capture has been effected has 
neither voice nor authority in the matter, as the captive is the prisoner 
of the state, and not of the individual captor. A prisoner, if questioned 
on the subject, must give his true name and rank in the army in which 
he serves, but his adversary may not compel him to disclose any in- 
formation in respect to that army or its operations or movements. 

After prisoners have passed into the custody of the enemy, they are 
collected in a secure place in rear of the lines of battle, where they can 
easily be controlled and where the prospect of their recapture is at a 
minimum. The officers, who are no longer permitted to exercise com- 
mand, are separated from the enlisted men, and are disarmed and de- 
prived of any articles of public property which may remain in their 
possession. Rolls are prepared, from which individual cards of identity 
are made for the use of the Bureau of Information of Prisoners of War. 
A similar course is pursued toward the enlisted men. It is at this stage 
of their captivity that their hardships really begin. Few belligerents 
are provided with considerable supplies of food in the immediate vicinity 
of the field of battle, and any scarcity in that regard is instantly felt 
by the prisoners. They have been violently deprived of their liberty, 
and the articles of camp equipment which are absolutely necessary in 
active service in the field, such as blankets, extra clothing, food and cook- 
ing utensils, have been lost, or have been taken from them in the con- 
fusion of battle; so that to the immediate insufficiency of food is added 
the want of clothing and camp equipage. It is from these deprivations 
that officers especially suffer. Troops in the field habitually carry on 
their persons only articles of prime necessity; if but one of these is lack- 
ing, considerable inconvenience ensues; if all are lost, as is too frequently 
the case, immediate and serious hardship results. 



THE PRISONER OF WAR 537 

So soon as the prisoners have been collected and divided into detach- 
ments, escorts are provided of sufficient strength to prevent attempts 
at escape, and nominal lists of the members of each detachment are 
also prepared. The first stage of the journey to the detention camp is 
covered by marching, as all rail and water communications in the im- 
mediate vicinity of the army are needed for strategic purposes and for 
the movement of troops, ammunition and supplies: trains in the reverse 
direction being used largely by the sick and wounded, who require ex- 
tensive accommodation while travelling by rail or boat toward the base 
hospitals in rear of the army. At the end of this stage of the journey 
accommodations by rail or steamer are provided in which the camp of 
detention is finally reached. 

The amount and character of the shelter provided at these camps, 
where existing buildings are not used, depend to some extent on the 
climate, the season of the year, and upon the amount of care and fore- 
thought shown by the belligerent captor in making preparations for 
the reception of prisoners. The Hague treaty requires that each prisoner 
of war shall receive the same quarters, rations and other similar allow- 
ances to which enlisted men are entitled in the army of the captor. 
This arrangement is a liberal one upon its face, but it fails in practice 
not infrequently and furnishes ground of complaint on the part of pris- 
oners of war, whose ideas of a proper dietary differ materially from 
those of their captors. A ration of rice accompanied by a little meat 
or fish, which is sufficient for the somewhat ascetic Japanese, would 
hardly meet the needs of the Russian soldier who is accustomed to a 
large and filling ration of stewed meat, vegetables and tea; similarly, 
the daily allowance of food to a French or German soldier would not 
be equal to the needs of an American, being deficient in quantity, from 
his point of view, and unattractive in the character of its components. 
A belligerent, however, can hardly be expected to incur greater expense 
on account of his prisoners than he finds adequate to the support of his 
own soldiers. The morning after the battle of Mukden some captured 
Russian officers complained to the Japanese officer in charge of prisoners 
of the lack of warm clothing and of the insufficient food that had been 
served out to them. For reply the Japanese produced his allowance of 
food for breakfast, which consisted of a small quantity of rice with 
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a few morsels of meat and a single salted prune; he then opened his 
tunic and showed them the single flannel undergarment that the regula- 
tions permitted him to wear on active service. 

The character of the restraint that a belligerent may impose upon 
prisoners of war is described in the Hague Conventions of 1899 and 1907 
by the word "internment." This term applies to the place of residence 
assigned to a prisoner by his captor, in which his movements are observed 
and supervised by superior military authority. Towns and fortresses 
may thus j be assigned to prisoners as places of internment, and garrisons 
are maintained at sufficient strength to prevent escapes and exercise 
an efficient police control in case of disorder. Otherwise the prisoners 
may move about freely within the limits of internment that are as- 
signed them, and no confinement or other restraint is imposed save in 
the event of disorder or of an attempted escape. It is the duty of a 
prisoner of war to escape whenever an opportunity presents itself that 
offers a reasonable prospect of success: it is equally the duty of the cap- 
tor to prevent escapes, and to render combinations to that end abor- 
tive. Hence it is that the extent and character of the restraint that a 
belligerent may impose is measured by the chance of escape. The 
prisoner of war has committed no penal offense in defending his coun- 
try, so that the restraint imposed cannot be in the nature of punish- 
ment for crime. Prisoners may not be put in irons, or confined in cells 
save with a view to prevent escape or by way of punishment for a crim- 
inal offense. 

As an officer who has become a prisoner of war has been separated 
from his men, he is for that reason incapacitated from the exercise of 
military command among his fellow prisoners, and the active supervision 
passes to officers of the captor state, who are charged by their own 
government with the custody and control of prisoners of war. It has 
been seen that the officers and men are separated from each other and 
are subjected to different systems of military control. Soldiers are 
furnished with rations in kind but, as officers cannot be conveniently 
subsisted in that way, the Hague treaty contains the humane require- 
ment that they shall receive the same pay and allowances as officers of 
equal grade in the army of the opposing belligerent. The advances so 
made are reimbursed by the prisoner's government at the close of the 
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war. The Japanese, seeing that the Russians held by them in captivity 
could hardly subsist on the meagre diet issued to their own officers and 
men, made a daily allowance of 60 yen to officers and 30 yen to enlisted 
men who were held by them as prisoners of war — an allowance nearly 
double that furnished to their own personnel. This was an act of great 
generosity which, I believe, has not been surpassed in the history of 
modern war. 

The status of a prisoner of war may be terminated in several ways, 
as by death, recapture, ransom or escape. It may also be terminated 
by exchange. Exchanges are conducted in accordance with agreements, 
called "cartels," which are entered into by the commanding generals 
of the belligerent armies. There are instances in which the opposing 
governments have prohibited exchanges of prisoners on the ground that 
the necessities of the war were better served by retaining prisoners in 
captivity than by allowing them to rejoin their own army in the opera- 
tion of an exchange. These cases, however, are extremely rare. In 
making exchanges, the variations of military rank are provided for 
by a scale of equivalents, in which the exchange values of officers and 
non-commissioned officers are expressed in terms of private soldiers. 
Equivalents in disability are also considered, although the operation 
of the Geneva Convention is to withdraw the sick and wounded from 
the operation of ordinary exchanges and place them in a class apart. 
The status of the sick and wounded who fall into the hands of the en- 
emy is that of prisoners of war. In any case, when the exchange has 
been completed, the former prisoner is at liberty to rejoin his colors and 
to resume hostilities as an ordinary combatant. 

Ransom is one of the oldest methods of terminating the captivity of 
a prisoner of war, although it has practically disappeared as a method of 
securing the release of an individual captive. It was authorized, how- 
ever, by the War Department of the United States so recently as 1863 
as a somewhat desperate means of obtaining the freedom of the officers 
and men of the Union Army who were held in captivity by the Con- 
federate Government. In its earliest form it consisted in the payment 
of a sum of money to the captor, in virtue of which the life of a prisoner 
was spared and he was allowed to return to his own lines. As the cap- 
tor was unable to guarantee the life of his prisoner, after he had passed 
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out of his hands, and as the captor's government did not appear in the 
transaction, the benefit of the ransom was inconsiderable, unless the 
captor was sufficiently powerful to protect his prisoner, or was able 
to secure his return to the lines of his own army. Fabius released 1700 
prisoners who had been captured at Perugia in the Samnite Wars nearly 
three hundred years before Christ, in consideration of the payment of 
310 asses. The city of Palermo was captured by the Romans in 254 B. C. 
and its garrison regained their liberty by the surrender of two silver 
mines. Hannibal vainly offered a large ransom for the release of the 
Carthaginian prisoners taken at Cannse. In the Middle Ages the ran- 
som of John the Good was fixed by the English at a sum equivalent to 
forty-nine millions of our money. 9 Richard Cceur de Lion, a prisoner 
in the hands of the Duke of Austria, obtained his freedom at the price 
of 250,000 golden marks, while Du Guesclin was forced to rely upon 
the woolen thread, spun by the women of France, to assist in the pay- 
ment of the ransom imposed upon him by the English. 

The rate of ransom varied from age to age, a year's pay being perhaps 
a fair average. Gentlemen who served without pay, under some sort 
of feudal obligation, were obliged to surrender a year's income of their 
respective fiefs. The Dey of Algiers in 1737 demanded 1,000 pistoles 
for an ordinary captain, 5,000 for an officer of greater rank, and 100,000 
for each of two Knights of Malta. A year later, the market for pris- 
oners being somewhat overstocked, officers were released' on payment 
of 600 pistoles, and two Knights of Malta were set free, one at 22,000 
pistoles and the other at 6,000. The Church continued its praiseworthy 
efforts to secure the release of Christians in infidel hands; an order known 
as the Trinitarians having been established with a view to secure their 
enlargement. It has been seen that the practice of ransom retained its 
vitality largely because it was paid to the individual captor. This prac- 
tice seems to have come to an end in the early part of the seventeenth 
century and had practically disappeared at the close of the Thirty Years' 
War. Thenceforward, prisoners captured from the enemy passed from 
the custody of individual captors into the hands of the state and ques- 
tions of ransom were determined by the belligerent governments. Those 
who were fairly captured in battle were ransomed by their governments, 
9 Francs of current value and purchasing power. 
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leaving those who lost their liberty under less creditable circumstances 
to the operation of private ransom. 

In the sixteenth and seventeenth centuries, soldiers were to a great 
extent under the control and proprietorship of their captains, who were 
expected to secure their release, by ransom or otherwise, in the event 
of their falling into the hands of the enemy. If a captain failed in that 
regard it was possible for a rival to obtain ownership of the company 
by ransoming its members. Louis XIV was the first European monarch 
to question the propriety of making the liberty of his subjects a matter 
of contractual obligation. As a result, ransom contracts steadily dimin- 
ished in frequency, until the revolutionary government of France set 
the example of repression by a law of May 23, 1793 in which the pay- 
ment of ransom was forbidden. Since that date ransom has only been 
resorted to with a view to obtain the enlargement of captives held as 
prisoners by semi-civilized races of which the Mohammedan peoples 
inhabiting the south coast of the Mediterranean are examples. The 
case of Ion Perdicaris, an American citizen, who was captured by Rai- 
suli, a Morrocan bandit in 1904 and whose liberty was secured by the 
Government of the United States in 1904, by the payment of a con- 
siderable sum by way of ransom, indicates that the practice of ransom, 
certainly in such cases, is not quite extinct. 10 

The status of an officer held as a prisoner may be modified by his 
enlargement on parole, which is a written instrument- in which in virtue 
of a promise not to pass certain specified limits, the rigor of his captivity 
is considerably diminished. In some cases the officer is permitted to 
return to his home upon his parole of honor not to take up arms until 
regularly exchanged. These instruments are strictly construed, and one 
who violates their terms is severely punished; in minor matters, by a rev- 
ocation of the privilege of the parole; in extreme cases, in which a prisoner 
is found in arms without having been exchanged, the death penalty may 
be imposed. The privilege of the parole is restricted to commissioned 
officers, and they are given by enlisted men only in exceptional circum- 
stances. Where it is necessary to release organized bodies of enlisted 
men on parole, the promise is habitually given in their behalf by their 
immediate commanders. Such was the case with the army of General 
*> See Foreign Relations of the United States, 1904, p. 498. 
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Pemberton which surrendered at Vicksburg, Mississippi, in July, 1863. 
At the surrender of the Confederate army at Appomattox Court House 
in April, 1865, a written instrument was furnished to each officer and 
enlisted man of General Lee's army with a view to his identification 
and protection under the agreement of surrender. While the giving of 
a parole is generally discretionary with the officer, a belligerent may 
forbid its officers to give their paroles to the enemy. It may also decline 
to accept them from the enemy in any case, or from certain officers of 
the opposing belligerent. Paroles given in violation of such orders are 
without validity. 

The practice of giving employment to prisoners of war, although of 
long standing in continental Europe, has not been uniformly followed 
and, for that reason, has stood in considerable need of conventional 
revision. This it received at the hands of the conferences at The Hague 
in 1899 and 1907. It was the purpose of these undertakings to give 
uniformity to the conditions of employment, which was already recog- 
nized to some extent by the practice of nations. These conditions were 
made the subject of careful study by the conferences, and regulations 
were formulated covering the character and amount of work done, 
whether for the public or for private individuals, and the compensation 
allowed. The rules adopted apply to enlisted men alone, no labor, ex- 
cept of a voluntary character, being required of commissioned officers. 
Prisoners may be engaged in the construction of roads, canals, or other 
undertakings of a public character; and they may also be employed in 
the harvesting of crops and in the prosecution of manufacturing indus- 
tries, but their labor can have no direct connection with the belligerent 
activities of the enemy who holds them in custody. The compensation 
allowed is applied, in part to their support, and in part to their indi- 
vidual expenditures. 

One of the most distressing incidents in the captivity of a prisoner 
of war is the uncertainty of his fate during and subsequent to his cap- 
ture in battle. The Conference of 1907 supplemented the requirements 
of the earlier treaty and furnished a complete and appropriate remedy 
to this condition of affairs by a provision calling for the establishment 
of bureaus of information by each belligerent in connection with the 
prisoners under his control. It is made the duty of this bureau to col- 
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lect all information in respect to prisoners in its custody, including date 
and place of capture, condition in regard to wounds, sickness or health, 
together with all subsequent individual happenings, and the bureau 
is also required to furnish this information upon the request of those 
immediately interested. Letters and presents intended for prisoners 
are transmitted through the same channel, which charges itself with 
their prompt and regular delivery. It is in co-operation with this bureau 
that the work of the relief societies is carried on. Wherever prisoners 
may be, on the battlefield or in its immediate vicinity, in their places of 
internment or while en route to the places designated for their exchange, 
the benevolent activity of these societies continues and is allowed full play 
by the belligerent under whom they are acting, greatly to the comfort 
and convenience of the unfortunates in whose behalf they are put forth. 
It is a tribute to the efficiency of the work accomplished by the peace 
conferences at The Hague that these humane requirements have been 
made a part of the conventional law of nations. In the Russo-Japanese 
War the operations of the bureaus were most successful, under condi- 
tions of great apparent discouragement. The belligerents spoke dif- 
ferent languages and their national customs and traditions had but little 
in common; but they were animated by a single desire to obtain the 
utmost benefit from the clauses of the treaty providing for the benef- 
icent activity of the bureaus of information. The Japanese Govern- 
ment was especially interested in the successful operation of the new 
instrumentality and remitted no endeavors that were calculated to 
secure its efficient operation. The same may be said with equal truth 
of the officers who gave effect to its requirements in behalf of the Im- 
perial Government of Russia. The results were surprising. Individual 
cards were kept of the Russian prisoners on which their condition as 
to sickness and health were noted from time to time, with the dates and 
places of capture; and these were freely placed at the disposition of the 
Russian Commission. When the difficulties, linguistic and racial are 
considered, which were encountered by the belligerents in this desperate 
struggle — and successfully overcome, no civilized nation can afford 
to be less prompt and efficient in the collection and transmission of 
information in respect to any prisoners that may fall into its hands in 
the wars of the future. 
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As the status of a prisoner of war is one which can only legally exist 
in time of war, it should terminate with the treaty of peace which brings 
hostilities to a close. In fact such is the habitual practice of belligerents. 
But difficulties are encountered, at times, growing out of the disparity 
in the numbers of prisoners held by the opposing belligerents, or the dis- 
tance of their places of internment from the frontier, and these have 
operated in the past to cause some delay in the repatriation of the pris- 
oners. Such obstacles were encountered at the close of the Franco- 
Prussian War in 1871, when 363,000 French prisoners were interned in 
German territory at a considerable distance from the theatre of war. 
The trains bringing back French prisoners were used for the gradual 
evacuation of the French provinces by the German troops — all this 
with a view to the prompt repatriation of the French prisoners within 
the shortest practicable limits of time. The work was delayed for a 
time owing to the establishment of a revolutionary government in the 
city of Paris on March 18, 1871, which might have made it necessary 
for the evacuation of France to be desisted from, and for hostilities to 
be resumed on the part of the Germans. These difficulties were met 
and overcome by the German Government and the repatriation of the 
prisoners was resumed and completed to the mutual satisfaction of 
the governments interested. The repatriation of 80,000 Russians, at the 
close of the war between Russia and Japan, was carried out by the 
Japanese Government with the greatest dispatch. Mutinous uprisings 
took place on board some of the Japanese transports that conveyed the 
Russian prisoners to Vladivostok, but were suppressed with but little 
difficulty. These grew out of Russian conditions and had nothing to do 
with the treatment of the Russian prisoners in Japan. 

M. du Payrat discusses with great fulness the efforts put forth by 
the great European Powers from time to time with a view to improve 
the condition of prisoners of war, and to secure greater humanity and 
uniformity in their treatment. His presentation of the case makes it 
clear that an attempt to remedy these conditions by the efforts of the 
separate Powers was doomed to failure. This was shown during the 
Franco-Prussian War in 1870 and, in a less degree, during the Russo- 
Turkish War of 1877. The situation was one that could only be reme- 
died by an exercise of the treaty-making power, and this will be found 
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in the regulations for the conduct of warfare on land which were adopted 
by the peace conference of 1899, as subsequently amended, in some 
important particulars, by the conference of 1907 at The Hague. 

Material improvements in the treatment of captives were provided 
for in both instruments, especially in respect to their support, the ex- 
tent and character of the restraint that may be imposed, the conditions 
of their internment in neutral territory, and their final enlargement and 
repatriation. The various requirements of the treaty were subjected 
to a powerful strain during the Eastern War of 1904, but they were 
found to be easily possible of execution, provided the belligerents were 
actuated by a reasonable desire to carry them into effect. It only re- 
mains for the states that were signatory parties to those instruments 
to see to it that the terms of the conventions are fully understood by 
the persons composing their military establishments, that instructions 
in uniform furtherance of their requirements are adopted, and that 
adequate provision for the care and support of prisoners is made in 
advance of their capture or surrender. 

It is a fortunate circumstance that one of the most intricate and diffi- 
cult subjects that comes within the operation of the law of nations 
should have been made the subject of study and elaboration by one so 
fully versed in its practical operation. The history of its development 
is thoroughly treated after a close study of authorities, many of which 
are not accessible to American students; the practical application of 
the rules of war applicable to the subject is discussed with equal fulness 
and ability; a careful study of M. du Payrat's excellent treatise leaves 
in the mind of the reader a profound admiration for the ability, liberality 
and impartiality with which the work has been performed. It would 
be well if those charged with the military preparations of the United 
States could be made familiar with its contents. 

Geo. B. Davis. 



